UNI TED STATES DI STRI CT COURT
DI STRI CT OF VERMONT

HYPERKI NETI CS CORPORATI ON
v. : CIVIL NO. 1: 03CV33

FLOTEC, | NC

RULI NG ON DEFENDANT’ S MOTI ON FOR
SUMVARY JUDGVENT ON JURI SDI CTI ON
(Paper 35)

Backgr ound

Plaintiff Hyperkinetics Corporation is a Vernont conpany
whi ch manuf actures non-reusable hard plastic seals used in
del i vering oxygen through a regulator froma pressurized
canister. See Conplaint (Paper 4) at paras. 1, 3. Defendant
Flotec, Inc. is a foreign corporation which manufactures the
regulators utilized with pressurized oxygen cylinders. Flotec
al so manufactures and distributes seals which are nmade for the
sanme purpose as those manufactured by the plaintiff. See
Paper 4 at para. 4.

In this diversity action, the plaintiff alleges Flotec
has made statenents which suggest it is unsafe to use the hard
plastic seals it produces, thereby libeling the plaintiff and
causing it to | ose business. Flotec first noved to dismss
this action for lack of in personam jurisdiction pursuant to
Fed. R Cv. P. 12(b)(2). On March 13, 2003, the Court denied

the notion without prejudice to renew after the parties had



conducted |imted discovery on the issue of in personam
jurisdiction. See Mtion to D smss (Paper 21).

Havi ng conpl eted that discovery, Flotec has filed this
Motion for Summary Judgnent on Jurisdiction (Paper 35).
| ncorporating argunments fromits Mtion to Dismss, Flotec
maintains its contacts with Vernont are too insubstantial to
support general jurisdiction.

On a notion for summary judgnent, the noving party has
the initial burden of informng the Court of the basis for its
notion and of identifying the absence of a genuine issue of

material fact. See, e.q., Chanbers v. TRM Copy Centers,

Corp., 43 F.3d 29, 36 (2d Cir. 1994). Were, as here, a
nmotion for summary judgnment is supported by affidavits or
ot her docunentary evidence, the party opposing that notion
must set forth specific facts showing there is a genuine,

material issue in dispute. See Rexnord Holdings, Inc. v.

Bi dermann, 21 F.3d 522, 526 (2d Cr. 1994). Only disputes
over facts which mght affect the outconme of the suit under
the governing | aw preclude the entry of summary judgnent. See

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986).

Par agraph 6 of the Conplaint contains the only allegation
that the defendant is anenable to this Court’s jurisdiction.

In that paragraph, the plaintiff alleges:



At all times material hereto Flotec sold and

di stributed regulators and seals and rel ated

products to customers in Vernont and actively

mar keted its products in Vernont to existing and

potential Vernmont custonmers and enpl oyed a sal es

representative for Vernont who regularly visited

Ver mont busi nesses and custoners to pronote and

acconplish the sale and distribution of Flotec

products to said Vernont custoners.

In response, Flotec asserts: “The only additional contacts
provided by the Plaintiff [after discovery] have to do with

i ncidental contacts which have nothing to do with the subject
matter of the dispute and therefore do not assist in creating
general jurisdiction over the Defendant.” Paper 35 at 1.

The parties’ Local Rule 7.1(c) statenents indicate the
following. See Flotec’s Statenent of Undi sputed Materi al
Facts (Paper 36); Plaintiff’'s Statenent of D sputed Materi al
Facts (Paper 39). Flotec is an Indiana corporation with its
princi pal place of business in Indianapolis. It does
approximately $2.5 mllion in gross annual sales. The conpany
does not have an office or sales representative in Vernont,
nor is it registered to do business in Vernont. It does not
advertise or actively solicit customers in this state.

New Engl and Medi cal Services of Ledyard, Connecti cut
(hereinafter “New England Medical”) is Flotec’ s regiona

distributor in this area. According to the defendant, “[t]he

di stributor buys [product] from|[Flotec], he pays us and then



he, in turn, sells it to his custoners with a mark up.”
Deposition of G| bert Davidson (appended to Paper 38) at 32.

On Cct ober 31, 2002, Flotec shipped 20 Done Handl es and
50 post valve seals to Fletcher Allen Health Care in
Burlington pursuant to a request nade by New Engl and Medi cal
On March 31, 2003, Flotec shipped 50 Yoke Washers to Fletcher
All en. See Paper 36 at para. 4.

The defendant represents these sales as de nininus
transactions. Flotec’ s chairnman explains: “The total value
of Flotec itenms sold was $90.00 for the Donme handl es (20 *
$4.50) and $41.50 for each set of 50 seals (50 * $0.83), for a
total sales of $173.00, excluding shipping and handling.”
Affidavit of Gl bert Davidson (Ex. A to Paper 36) at para. 7
According to an invoice appended to Paper 36 as Ex. B, the
Yoke Washers shipped in March 2003 al so cost $41.50. Flotec’s
chairman further states he is unaware of any other direct
sales to businesses in Vernont from 1982 to the present. [d.
Because it only has sold $173.00 worth of product unrelated to
the seals at issue in Vernont through an i ndependent sales
person, Flotec argues the plaintiff cannot establish the
m ni nrum cont acts necessary for this Court to assune general in
per sonam j uri sdi ction.

Hyper ki netics points out that, prior to New Engl and

Medi cal, Flotec had two other distributors of its products for



a geographical area including Vernont. It does not appear,
however, that either of these distributors were Vernont-based
conpani es or conducted any substantial business in Vernont.
See Affidavit of Thomas Andrews (appended to Paper 38) at
para. 8 (“The majority of sales of Flotec products to Merriam
Graves Corporation occurred between the Merriam G aves
Cor por ati on warehouse in Charl estown, New Hanpshire and
Flotec.”); Defendant’s Response to Plaintiff’s Interrogatories
(appended to Paper 39) at para. 1 (“Tiger Medical, located in
Amesbury, Massachusetts, was the sole distributor of Flotec
products in the New England area from 1995 unti
m d-2002 . . . ).

For exanple, plaintiff's affiant from Merriam G aves
Cor poration provides equivocal evidence of contacts with
Vernmont; his affidavit does not identify which transactions
i nvol ving Fl otec products were resales by Merriam Graves or
direct transactions between the defendant and a Vernont buyer.
He states:

| am attaching hereto a nulti-page list reflecting

sal es of Flotec products by Merriam G aves

Corporation over the past five years to Vernont

custoners. (Attachment 2). The list includes sales

fromFlotec to our Charl estown warehouse which were

t hen shipped to Vernont for resale to Vernont

custoners. The list also includes sal es which were

arranged directly between one or nore of our Vernont

branches and Flotec, Inc. 1In the latter instances,

our Vernont branches ordered and purchased products
directly fromFlotec which shipped the itens
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directly fromFlotec’s plant to the Vernont branch

whi ch placed the order. Qur Vernont branch then

resold the products to Vernont custoners.
Affidavit of Thomas Andrews at para. 10.

These assertions, however, are unsupported by specific
i nformati on which would allow the Court to evaluate the nature
and extent of the alleged Vernont transactions. In his
attachnents, M. Andrews “redacted sales that were not
transacted t hrough our Vernont branches, even where the
product was sold to a Vernont customer” and “redacted the

pricing information to protect Merriam Graves proprietary

information . . .”. Andrews Affidavit at paras. 11, 12.

Di scussi on

The plaintiff has the burden of establishing this Court’s

jurisdiction over the defendant. See Metropolitan Life Ins.

Co. v. Robertson-Ceco Corp., 84 F.3d 560, 566 (2d Cir. 1996).

Bef ore di scovery, a plaintiff may defeat a notion to dismss
with legally sufficient allegations of jurisdiction. See

Chai ken v. W Publ’g Corp., 119 F.3d 1018, 1025 (2d Gir.

1997). “[Where parties have conducted extensive di scovery

regardi ng the defendant’s contacts with the forum state, but
no evidentiary hearing has been held - the plaintiff’'s prim
faci e showi ng, necessary to defeat a jurisdiction testing

notion, nust include an avernent of facts that, if credited by



[the ultimate trier of fact], would suffice to establish

jurisdiction over the defendant.” Metropolitan Life, 84 F.3d

at 567(quotations omtted). Even crediting the plaintiff’s
al l egations of jurisdictional fact as true, Hyperkinetics has
failed to establish personal jurisdiction over Flotec.

To assert personal jurisdiction over the defendant, the
Court must find: (1) Vernont’s |long-arm statute reaches the
defendant; and (2) the exercise of that statute does not

of fend due process. See, e.qg., Ben and Jerry’'s Honemade, Inc.

v. Coronet Priscilla lce Cream Corp., 921 F. Supp. 1206, 1209

(D. Vt. 1996). The Vernont Supreme Court has interpreted its
| ong-arm statute, 12 V.S. A 8 913(b), as permtting a court to
assert jurisdiction over a defendant “to the outer limts of

t he due process clause.” Sollinger v. Nasco Int'l, Inc., 655

F. Supp. 1385, 1387 (D. Vt. 1987). Because this

interpretation of 12 V.S. A 8§ 913(b) nerges the two prongs of
jurisdictional analysis, the Court need only consi der whether
the exercise of jurisdiction over the defendant viol ates due

process. See Ben & Jerry’s, 921 F. Supp. at 1209.

The due process cl ause protects a nonresi dent defendant
from bei ng subject to the binding judgnment of a state with

which it |acks neaningful mninmumcontacts. See Burger King

Corp. v. Rudzewi cz, 471 U.S. 462, 471-72 (1985). “The due

process test for personal jurisdiction has two rel ated
conponents: the ‘mninmumcontacts’ inquiry and the
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‘reasonabl eness” inquiry.” Metropolitan Life, 84 F.3d at 567.

“I'n determ ni ng whet her m ni mum contacts exist, the court
considers the relationship anong the defendant, the forum and
the litigation.” Chaiken, 119 F.3d at 1027 (citation and
guotations omtted). Wen exam ning the defendant’s contacts,
the Court nust be mindful of those “by which the defendant
purposefully avails itself of the privilege of conducting
activities within the forumstate thus invoking the benefits
and the protections of its laws.” Sollinger, 655 F. Supp. at
1387 (quotations omtted).

The second part of the due process inquiry requires the
Court to determ ne “whether the assertion of personal
jurisdiction conports with “traditional notions of fair play
and substantial justice' - that is, whether it is reasonable

under the circunstances of a particular case.” Metropolitan

Life, 84 F.3d at 568 (quoting International Shoe Co. V.

Washi ngton, 326 U. S. 310, 316 (1945)). As part of the

“reasonabl eness” analysis, the Court may consider: “(1) the
burden that the exercise of jurisdiction will inpose on the
defendant; (2) the interests of the forumstate in

adj udicating the case; (3) the plaintiff’s interest in
obt ai ni ng convenient and effective relief; (4) the interstate
judicial systems interest in obtaining the nost efficient
resolution of the controversy; and (5) the shared interest of
the states in further substantive social policies.”
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Metropolitan Life, 84 F.3d at 568. Thus, even if m ninum

contacts exist, exercising jurisdiction may be unreasonabl e
where the defendant’s “general business contacts w th Vernont
were [not] continuous, systematic and of a sufficiently
substantial nature as to permt a Vernont court to entertain a

cause of action.” Bechard v. Costanzo, 810 F. Supp. 579, 583-

84 (D. Vwt. 1992).

The plaintiff has shown sone of defendant’s product has
entered Vernont. Assum ng, therefore, the plaintiff has shown
t he existence of “m ninmumcontacts,” the Court remains
unconvi nced that the nature and extent of defendant’s
activities are sufficiently continuous, systematic and
substantial to confer general jurisdiction.

This suit is basically a libel suit; it does not arise
fromthe defendant’s sales or other contracts wth Vernont
consuners. The Court, therefore, nust determ ne whether the
record provides a sufficient basis for assum ng general

jurisdiction over the defendant. See Helicopteros Nacionales

de Colonbia, S.A. v. Hall, 466 U S. 408, 414 (1984). “Because

general jurisdiction is not related to the events giving rise
to the suit, courts inpose a nore stringent mninmmcontacts
test, requiring the plaintiff to denonstrate the defendant’s
continuous and systematic general business contacts.”

Metropolitan Life Ins., 84 F.3d at 567 (citation and

quotations omtted).



Here, Flotec’'s sales, made either directly or through
i ndependent, non-Vernont representatives, are few in nunber
and do not evidence “continuous and systematic general

busi ness contacts.” See Helicopteros, 466 U. S. at 416-18.

Because it is based in Indiana, the defendant will certainly
i ncur some burden litigating in this state. Furthernore, the
plaintiff has identified no unique Vernont policy or interest

inplicated in resolving this dispute. See Bechard, 810 F

Supp. at 586 (suggesting Vernont’s interest “in ensuring
recovery for one of its residents” provides an insufficient
basis for asserting general jurisdiction). At best, the
defendant’s contacts with Vernont are indirect, mninml and

i nsubstantial. See Metropolitan Life Ins., 84 F.3d at 573

(“While Robertson’s $4 million dollars in sales in Vernont
bet ween 1987 and 1993, standing al one, may not have been
sufficient. . .”). Under these circunmstances, the Court
cannot concl ude the exercise of personal jurisdiction over
this defendant would be fair, reasonable or conport with due

process. See Chaiken, 119 F.3d at 1029.

Apparently recogni zi ng the weakness in prem sing
jurisdiction on Flotec’s general contacts with this state, the
plaintiff states: “In fact, Hyperkinetics seeks to exercise
personal jurisdiction over Flotec for causes of action that
arise out of or are related to specific Flotec adverti sing,
mar keti ng, and pronotional contacts with the State of
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Vernont.” Paper 38 at 3. Plaintiff bases this argunent on
the fact that Flotec has hosted a web site which pronotes its
products. See Plaintiff’s Response to Reply Brief (Paper 43)
at 2 (“[T]he offending technical bulletin was published by
Flotec on its Wb site; that the Flotec Wb site was avail abl e
to and intended to be viewed by prospective Flotec custoners
everywhere . . .7); According to plaintiff, this shows
“activity was purposefully directed at the Vernont market.”
See Paper 38 at 11

As one court expl ai ned:

The Internet makes it possible to conduct business
t hroughout the world entirely froma desktop. Wth
this global revolution | oomng on the horizon, the
devel opnent of the |aw concerning the permssible
scope of personal jurisdiction based on Internet use
isinits infant stages. The cases are scant.
Nevert hel ess, our review of the avail able cases and
materials reveals that the |ikelihood that personal
jurisdiction can be constitutionally exercised is
directly proportionate to the nature and quality of
commercial activity that an entity conducts over the
Internet. This sliding scale is consistent with
wel | devel oped personal jurisdiction principles. At
one end of the spectrum are situations where a
def endant clearly does business over the Internet.
| f the defendant enters into contracts with
residents of a foreign jurisdiction that involve the
know ng and repeated transm ssion of conputer files
over the Internet, personal jurisdiction is proper.
At the opp03|te end are situations where a
defendant has sinply posted i nformati on on the
Internet Web site which is accessible to users in
foreign jurisdictions. A passive Wb site that does
little nore than nmake information available to those
who are interested init is not grounds for the
exercise of personal jurisdiction. . . . The mddle
ground is occupied by interactive Wb sites where a
user can exchange information with the host
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conputer. In these cases, the exercise of
jurisdiction is determ ned by exam ning the | evel of
interactivity and comrercial nature of the exchange
of information that occurs on the Wb site.

Zippo Mg. Co. v. Zippo Dot Com Inc., 952 F. Supp. 1119,

1123-24 (WD. Pa. 1997)(footnote and citations omtted).
According to Flotec, its “web site is a passive web site
that nmerely makes information about its products and how to
purchase them avail able to the general public. Flotec does
not use its web site to enter into contracts w th busi nesses
or individuals in Vernont.” Defendant’s Response (Paper 41)
at 7. The plaintiff has failed to offer facts which
materially contradict this characterization. “Creating a
site, like placing a product into the stream of comerce, may
be felt nationwi de — or even worldw de - but, wthout nore, it
is not an act purposefully directed toward the forumstate.”

Bensusan Rest. Corp. v. King, 937 F. Supp. 295, 301 (S.D.N.Y.

1996), aff’'d, 126 F.3d 25 (2d Gr. 1997).

The Mdtion For Sunmary Judgment is GRANTED. The
conplaint is dismssed for |ack of personal jurisdiction over
t he def endant.

SO ORDERED.

Dated at Brattleboro, Vernont, this __ day of

Sept enber, 2003.

J. Garvan Murtha
United States District Judge
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